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MINISTER’S FORWARD
It is with great pleasure I table this five yearly Statutory Review Report (the Report)
on the Aboriginal Land Rights Act 1983 (the Act), before the NSW Parliament. This
report constitutes my report to the NSW Parliament as required under section 252A
of the Act, setting out the outcomes of my review of the Act undertaken in 2017.
The Aboriginal Land Rights Act 1983 is a unique Act of the NSW Parliament, which
for 34 years has provided a vehicle for the Aboriginal people of NSW to pursue their
social, economic and cultural aspirations. Without equivocation I am of the view that
the policy objectives of the Act remain valid. Likewise, I am of the view that the
terms of the Act remain appropriate for securing the key policy objectives and
support the operation of Local Aboriginal Land Councils (LALCs) throughout NSW,
their oversight by the NSW Aboriginal Land Council (NSWALC), and the transfer to
them of certain claimable Crown land as compensation for past dispossession.
The NSW Government strengthened the relevance of the Act’s existing provisions by
important amendments to it via the Aboriginal Land Rights Act Amendment Act 2014,
and the Aboriginal Land Rights (Local Aboriginal Land Councils) Amendment Act
2017. The 2014 Amendment Act brought greater flexibility to LALC compliance
obligations, introduced measures to facilitate LALC economic enterprise through
related entities, and contained the framework for negotiated settlement of land
claims through Aboriginal Land Agreements (ALAs). The 2017 Amendment Act
introduced a new LALC Intervention and Improvement Framework which focuses on
building capacity and strengthening governance within LALCs.
This 2017 review of the Act, was undertaken amid an exciting time in NSW when a
range of key NSW Government reforms are being implemented to support Aboriginal
interests in this State. The Act is administratively central to the success of a number
of those reforms that will benefit Aboriginal communities across NSW, and all
citizens of NSW. This Report notes that in particular, the implementation of the
Crown Lands Management Act 2016 and reforms to Aboriginal cultural heritage
(ACH) legislation will require ongoing assessment of the Act’s provisions.
The specific findings and observations of the review, outlined fully in the body of this
report, make reference to those key reform areas where future work and
development may be undertaken to see the policy objectives and terms of the Act
further strengthened for many years to come. Any future work, including proposed
amendments, will be undertaken in close collaboration with NSWALC, and in
consultation with LALCs and the broader Aboriginal community of NSW.
Importantly, my review of the Act, specifically focused on pursuing a genuine
dialogue with the Aboriginal community, seeking not their endorsement of
predetermined Government proposals and agendas, but rather providing a blank
canvas for them to craft their own agenda and future aspirations. The dialogue was
achieved through targeted focus groups, of invited stakeholders with a range of
perspectives, knowledge and roles within the Aboriginal community.
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1 INTRODUCTION
This Report constitutes the Minister for Aboriginal Affairs’ statutory report to the NSW
Parliament (the Report), as required under section 252A of the Aboriginal Land
Rights Act 1983 (the Act), following a review of the Act from 4 December 2016.
The Report provides a sequential narrative of the review as follows:
 Section 1, introduces and outlines the contents of this Report.
 Section 2, provides background information including the outcomes of the last
statutory review undertaken from 2012 to 2014.
 Section 3, outlines the legislative requirements of the 2017 review.
 Section 4, outlines the policy objectives and terms of the Act.
 Section 5, outlines the review process undertaken in 2017, including:
o The NSW Government’s collaboration and partnership with NSWALC.
o The rationale for, and details of the engagement of an independent
facilitator to undertake certain works to inform the review.
o The terms of reference to guide the review, specifically for the work of the
facilitator.
o The methodology, rationale and intention of the consultation process.
o The written submissions received by the Minister.
o Consideration of the findings of the review.
o The tabling of the report in the NSW Parliament.
 Section 6, provides analysis on the findings of the 2017 review proposing
suggestions and questions for future work and consideration, through
collaboration between the NSW Government and the Aboriginal community of
NSW.
 Section 7, concludes the Report.

2 BACKGROUND
The Act has been reviewed and amended on many occasions since it commenced
operation in 1983. The review and reform of the Act over the years, has responded
to the social and economic environment within which Aboriginal Land Councils
(ALCs) operate, especially the property boom and rapid urban and regional
development throughout NSW. The various changes to the Act have adapted and
shaped the operation and governance of ALCs in NSW within the changing external
economic and social environments. Necessary changes have instilled NSW ALCs
with strong corporate governance and the capacity to engage and thrive within the
NSW economy and polity for the benefit of all the Aboriginal people of the State.
The last review of the Act which commenced in December 2012, was the first
prescribed five-yearly review undertaken in accordance with section 252A, inserted
into the Act in 2006. The last statutory review was undertaken over an extended
time period, from 2012 to 2014. Following the review and extensive public
consultation, significant amendments were made to the Act in 2013 and 2014 to:
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reduce onerous regulation to facilitate more effective administrative functionality
within Aboriginal Land Councils,
streamline housing management,
improve accountability and processes for wrongdoing,
clarify the means to establish and manage business enterprises and related
entities, and
provide the means for Aboriginal Land Agreements (ALAs), a mechanism for the
NSW Government and ALCs to enter negotiations to settle multiple land claims
for mutual benefit and outcomes.

Further amendments were made in 2017 to introduce more flexible intervention
mechanisms when problems occur in the operation of LALCs (referred to as the
LALC Intervention and Performance Framework). The new Framework aims to build
the capacity of LALCs, with early intervention measures to improve performance
through ’Improvement Orders’ issued by NSWALC, and the appointment of skilled
advisors to support LALCs to implement the Improvement Orders to achieve
compliance and better operations.

3 REVIEW REQUIREMENTS
Section 252A of the Act requires the Minister for Aboriginal Affairs to review the Act
every five years to determine whether the policy objectives of the Act remain valid,
and whether the terms of the Act remain appropriate for securing those objectives. A
review of the Act was due to commence as soon as possible after 4 December 2016.
Following a review of the policy objectives and terms of the Act the Minister is
required to table a report on the outcomes of the review in each House of the NSW
Parliament within 12 months.

4 POLICY OBJECTIVES AND TERMS OF THE ACT
The policy objectives of the Act, and the objects of LALCs, and of the NSWALC, are
captured in sections 3, 51 and 105, respectively, of the Act. Section 3 sets out the
purposes of the Act as follows:
a) to provide land rights for Aboriginal persons in New South Wales,
b) to provide for representative Aboriginal Land Councils in New South Wales,
c) to vest land in those Councils,
d) to provide for the acquisition of land, and the management of land and other
assets and investments, by or for those Councils and the allocation of funds to
and by those Councils,
e) to provide for the provision of community benefit schemes by or on behalf of
those Councils.
Section 51 of the Act provides that the objects of LALCs are to improve, protect and
foster the best interests of all Aboriginal persons within the Council’s area and other
persons who are members of the Council.
Section 105 of the Act states that the objects of the NSWALC are:
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a) to improve, protect and foster the best interests of Aboriginal persons within
NSW; and
b) to relieve poverty, sickness, suffering, distress, misfortune, destitution and
helplessness of Aboriginal people within NSW.
Importantly, the purpose and objectives of the Act are underpinned by the preamble
which acknowledges:
1) Land in the State of New South Wales was traditionally owned and occupied by
Aboriginal persons.
2) Land is of spiritual, social, cultural and economic importance to Aboriginal
persons.
3) It is fitting to acknowledge the importance which land has for Aboriginal persons
and the need of Aboriginal persons for land.
4) It is accepted that as a result of past Government decisions the amount of land
set aside for Aboriginal persons has been progressively reduced without
compensation.
The ‘terms’ of the Act are not defined or made explicit. Instead the ‘terms’ of the Act,
amongst other things are construed to mean:
 The form and function of ALCs.
 The regulatory structure of the network of ALCs in NSW and the policy framework
within which NSWALC and the Minister oversees the network of LALCs.
 The administrative mechanisms in place to support the operation of the Act, such
as the Code of Conduct and Model Rules of Aboriginal Land Councils, the
NSWALC Statutory Fund and the land claim process.
It is noteworthy that the ‘terms’ of the Act have been amended in significant ways by
the 2014 and 2017 amendments referred to above by the introduction of ALAs, new
processes for establishing and transferring assets to LALCs’ related entities, and
greater emphasis on flexible compliance reporting. These changes in the ‘terms’
incorporate a greater focus on agreement making, economic enterprise, and selfdetermination as a means for achieving the objects of the Act in the contemporary
economic and social contexts.

5 REVIEW PROCESS
5.1 Collaboration with the NSW Aboriginal Land Council
The NSWALC is both the chief regulator and financial steward of the 120 LALCs
constituted across NSW. It manages the Statutory Investment Fund (SIF)
established under the Act, currently worth approximately $650 million, and advocates
in all jurisdictions, including internationally for the Aboriginal people of NSW.
NSWALC is a principal partner with the NSW Government in relation to Aboriginal
affairs policy and the operation of many laws and policies of the State.
Consequently, close collaboration with NSWALC was determined by the Minister
and Aboriginal Affairs as essential to effectively undertake the 2017 statutory review
of the Act.
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Following meetings and correspondence with NSWALC from early 2017, and
subsequent consultation and correspondence between the Minister and Aboriginal
Affairs with the elected NSWALC Councilors and senior administrative staff, the
Minister determined that the 2017 statutory review was to comprise:
 Terms of reference to focus on the future of the Act, including its regulatory
structure and interaction with government reforms especially those directly
related to land management (see details at 5.3 below).
 Nine targeted and independently facilitated forums held across NSW to elicit a
dialogue between the multiple Aboriginal groups, organisations and interests in
NSW (see detail at 5.4.1 below).
 A report from the facilitator on the nine regional forums in the context of current
NSW government reforms and policies with potential impact on the Act (see
detail at 5.4.2 below).
 An open call for public submissions for the Minister’s consideration by any person
or party to articulate their views and ideas with regard to the future of the Act (see
details at 5.5).
NSWALC and the Minister for Aboriginal Affairs subsequently agreed that:
 NSWALC participate in preliminary briefings with the facilitator.
 The NSWALC Chairperson and relevant NSWALC Regional Councillors attend
and participate in the regional forums.
 NSWALC would make a submission in response to the facilitator’s report and
findings, as an annexure to the Minister’s Report.
 NSWALC would be able to consider and incorporate any public submissions
received by the Minister into its submission.

5.2 Independent Facilitator
Mr Aden Ridgway of Cox Inall and Ridgeway was engaged to:
 facilitate nine state-wide community forums,
 attend meetings with Aboriginal Affairs and NSWALC to prepare community
forums,
 be available for other meetings and discussion as required during the term of the
agreement,
 lead a final debriefing with Aboriginal Affairs at the conclusion of workshops,
 provide a comprehensive final report on the community forums to assist the
Minister’s review process.
Mr Ridgeway was engaged to provide an objective and independent perspective on
the current and future operation of the Act. Mr Ridgeway’s esteemed career and
qualifications positioned him well for the task and remit of the 2017 review. He
brought extensive experience in business, public service, Australian politics and
procedure, and land rights and Native Title, to the facilitation of the forums.
Mr Ridgeway was engaged from 24 May 2017 and with the submission of his final
report on 26 October 2017, the services of Mr Ridgeway and his firm ceased.

5.3 Terms of Reference
The terms of reference set by the Minister to guide the regional consultation forums
were:
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1. Inquire into and make recommendations as to whether the policy objectives of
the NSW Aboriginal Land Rights Act 1983 (the Act) remain valid, and whether the
terms of the Act remain appropriate for securing those objectives, today and into
the future.
2. Inquire into and make recommendations as to whether the governance,
structural, regulatory and administrative arrangements of the Act support the
aspirations of the NSW Aboriginal community.
3. Ensure that recommendations of the review take into account any current and
emerging reforms which might impact on the operations of the Act, in particular
the Aboriginal Cultural Heritage reforms.
The focus of the consultation forums was to generate innovative ideas and included:
1. Encouraging thought, generating ideas and putting forward proposals for the
Minister’s consideration about the future role, operation and status of the land
council network and of the ALRA in NSW.
2. Inquiring into and seeking views about whether the governance, structural,
regulatory and administrative arrangements of the ALRA support the aspirations
of the NSW Aboriginal community.
3. Ensure that discussion and any proposals from the review take into account any
current and emerging reforms which might impact on the operations of the ALRA,
in particular the Aboriginal Cultural Heritage reforms.

5.4 Consultation
5.4.1 Methodology
The consultation process was underpinned by the following principles:
 Inclusiveness: consultation with broader Aboriginal interests and stakeholders in
NSW together with representatives of the land rights network.
 Respect: facilitated engagement to elicit a wide range of views and perspectives.
 Collaboration: the Government and the Aboriginal community working together.
On the basis of these principles, consultation design comprised the following three
key elements:
 Nine regional forums with representatives from the Aboriginal community of
NSW.
 A short survey distributed to forum attendees.
 A public call for submissions open to all parties and interests.
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The nine regional forums were held in the following locations in each of NSWALC
regions:
Place

Date

Venue

Broken Hill
Wagga Wagga
Dubbo
Lightning Ridge
Tamworth
Kempsey
Lismore
Sydney
Batemans Bay

Wednesday, 28 June 2017
Wednesday, 19 July 2017
Tuesday, 25 July 2017
Wednesday, 26 July 2017
Tuesda,y 1 August 2017
Wednesday, 9 August 2017
Wednesday, 16 August 2017
Wednesday, 23 August 2017
Wednesday, 30 August 2017

Demo Club
Wagga Wagga RSL
Dubbo Zoo
Walanbaa Dhurali
IBIS Towers
Kempsey Macleay RSL
Goonellabah Sports Club
Rooty Hill Novotel
Coachhouse Marina

Following three briefings with NSWALC and Aboriginal Affairs, the independent
facilitator, Mr Aden Ridgeway, developed a presentation based on the following key
themes to facilitate a dialogue to address the terms of reference:
 Governance
 Decision making and representation
 Capacity
 Land, culture and heritage, including Native Title
 Partnerships, collaboration and coordination.
The community was not asked to consider or endorse any specific policy proposals
for amendment to the Act, or to engage in detailed discussion or analysis of other
government reforms. But, the forums were open and flexible to the needs and
directions of each group. The primary aim in each forum was to identify strategic,
collaborative and innovative proposals to realise optimum outcomes and
opportunities for the Act, for the entire Aboriginal community of NSW to use and
benefit from, into the future.
Participants in the forums were directly invited. The basis of this approach, in
contrast to open public forums (the usual practice of past consultations) was to craft
a targeted and strategic dialogue with Aboriginal people about the immediate and
long term future of the Act. As the prime stakeholders, all LALCs were invited to
nominate two representatives from their LALC to attend a forum.
In addition to LALCs, direct invitations were also sent to a range of Aboriginal
community organisations, service providers and other Aboriginal interested parties to
attend the forums. The purpose of directly inviting other organisations and interested
parties was to bring additional expertise, experience and views of the NSW
Aboriginal community together, to facilitate a broad and targeted discussion about
the potential for synergy and collaboration for the benefit of the Aboriginal community
of NSW as a whole. This approach was based on the primacy of the Act, as the
principal legal instrument for Aboriginal people in NSW most capable of delivering
self-determination.
The aim was to have the following Aboriginal interested parties included and
represented in each forum:
 LALCS and NSWALC
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People with Native Title interests
Aboriginal Owners
Local Decision Making Alliances
Aboriginal housing providers
Other key Aboriginal organisations, corporations and service providers.

A total of 234 people attended the forums representing 156 organisations, of which
the majority were from LALCs. Nineteen other organisations attended predominantly
representing local decision making bodies, housing, Native Title and traditional
owner interests.
NSWALC staff and Councillors were in attendance and participated in the
discussions at all forums. Aboriginal Affairs officers and staff from the Office of the
Registrar of the Act also attended the majority of the forums, but did not participate in
the discussion. Except for some non-Aboriginal staff attending from Aboriginal
Affairs, NSWALC and the Registrar’s Office, the forums were exclusively attended by
Aboriginal people. Government agencies and local government associations were
not invited so that discussion would not be constrained.
There was some opposition expressed to the consultation approach adopted, both in
relation to the attendance by invitation only, and for some LALCs, the invitation to
other Aboriginal groups into the review process of the Act. However, other
attendees welcomed and embraced the idea. It is also important to note that anyone
who attended the forum that had not been directly invited or registered were
welcomed and participated in the discussions.
5.4.2 Independent Facilitator’s Report
The facilitator’s report is available at http://www.aboriginalaffairs.nsw.gov.au/alra. It
outlines the approach and methodology undertaken to convene the nine regional
forums, together with the ‘insights and recommendations’ derived from the content
discussed in the forums, and the results of the survey distributed to all persons
invited and/or participating. A detailed record and commentary of the issues raised
in each of the regional forums were included as appendices to the report. It should
be noted that the report’s recommendations are those of forum attendees and not
those of the facilitator.
The facilitator’s Summary of Findings and Outcomes (para. 1.4 at page 2 of report)
lists the ‘Top 5’ priorities identified by LALCs in the forums, being:
 Funding (ongoing)
 Land claims backlog
 Local Government and planning processes
 Native Title
 Proactive and Strategic Approach.
In relation to the above, it should be noted that LALCs receive annual funding
allocations from NSWALC, which has the statutory function of providing funding for
LALC operations under section 106(8)(e) of the Act. NSWALC determines those
allocations and other grants to LALCs subject to the budgetary pressures and
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broader budgetary policy it applies in its management of the SIF. The funding issue
for LALCs, raised in the forums, cannot be alleviated by amending the ALRA.
However, the forums presented a unanimous call for a resumption of NSW
Government contribution to the SIF by reintroducing the ongoing diversion of a
percentage of land tax to the SIF (page 3). This proposal is not one that can be
unilaterally considered or implemented by the Minister as an amendment to the Act,
but requires consideration in the context of a broader conversation with NSWALC
and the LALC network. NSWALC’s submission to this 2017 review (see below, and
Appendix 1 at p.2)) did not repeat the forum call for a ‘land tax’ solution but referred
to the need to resource Aboriginal communities’ “capacity, community and economic
development programs” in the context of a codified and possible ‘Treaty process’.
NSWALC may instigate further discussion with the NSW Government on this
broader issue.
The land claims backlog is being addressed via the 2014 Amendment Act which
provides a framework for broad negotiations, between LALCs and NSWALC and the
Minister for Crown Lands, of one-off settlements of multiple land claims known as
Aboriginal Land Agreements (ALAs). ALAs may also provide for land swaps by
which LALCs can exchange land of low value or utility for land with zoning that has
potential for economic development. This process overcomes scenarios where the
zoning of land claimed by LALCs has changed prior to the eventual transfer of the
land to a LALC.
The Minister administering the Crown Lands Act 1989 is responsible for resourcing
and investigating the process for determining Aboriginal land claims.
LALCs should be supported by NSWALC in proactively engaging with local councils
to assert their interests in land use and zoning.
The interaction of land rights under the Act and Native Title rights under the
Commonwealth Native Title Act 1993 is widely acknowledged as a source of conflict
in Aboriginal communities and is amenable to legislative amendment to ameliorate
those conflicts. The Minister for Aboriginal Affairs is committed to exploring ways to
make the Act more accommodating of Native Title interests and at the same time
facilitating LALC management of their land holdings where Native Title interests
subsist. Any work on amending section 42 of the Act will need to be progressed in
consultation with relevant stakeholders. NSWALC’s submission states it welcomes
further discussion to facilitate ‘better interactions and outcomes’ for both LALCs and
Native Title groups.
The facilitator’s report notes (at page 4) that LALCs recognise that positive change
for them will not necessarily derive from legislative change to the Act, but rather
through proactively managing their external relationships with local government, and
in constructive approaches to planning and Native Title.
The facilitator’s report also presents a more comprehensive list of the core and
consistent themes and issues arising in each forum as:
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Undetermined land claims – the backlog of over 33,000 undetermined land claims
remains a major concern and source of frustration. There is a widespread view that
the backlog of land claims is denying Aboriginal people the compensatory benefits
intended from the land claim process under the Act. While the facilitator found the
objective of the Act in providing land rights for Aboriginal people in NSW and
compensation for dispossession is valid, he argues that outcomes against this
objective are not being achieved due to the backlog of unresolved land claims.
Economic development – there is a strong desire in Aboriginal communities and
LALCs to be involved in economic development. However, there is frustration that
there are limited resources and long term capacity to do so, and that the slow land
claim process is hindering opportunities to make economic plans and gains.
Governance – the forums acknowledged the need to have a strong regulatory
system in place, including support for punitive measures for wrongdoing. However,
there is concern the regulatory requirements of the Act are complex and overly
onerous in contrast to other comparable businesses and corporations. The facilitator
concluded that there are insufficient funding and resources required to meet
compliance requirements of the Act, and for Aboriginal Land Councils to engage in
strategic and proactive activities sustainably.
Capacity building – there is a consistent call for funding and training to build the
capacity of staff and Board members of LALCs to fulfil the objectives of the Act and
LALC functions. In particular, more in depth governance, financial reporting and
leadership training are considered priority areas, together with targeted training on
the compliance requirements of the Act. The facilitator concluded the training and
capacity of LALCs, particularly with regard to governance, is required to improve the
internal efficacy of LALCs and to promote business development to tap into
emerging procurement and service delivery opportunities.
Service delivery – many LALCs are under community pressure to diversify their
activities and provide other services. LALCs want to play a more central role in
relation to government service provision, particularly informing how and who delivers
services to Aboriginal communities, including involvement in processes to hold
service delivery providers accountable. There is interest in greater involvement in
the OCHRE Local Decision Making (LDM) initiative, coupled with the desire to
provide direct services to communities through business enterprise, Community
Benefits Schemes, or through Indigenous Procurement Policy (IPP) opportunities.
Emerging reforms and collaboration – LALCs want to build their capacity to engage,
advocate and influence emerging government reforms. They want to be proactive
rather than reactive to emerging issues relevant to the divestment of Crown lands,
Native Title, LDM, Aboriginal culture and heritage legislation, Indigenous
Procurement Policy, Indigenous Advancement Strategy and their engagement with
local government.
Local Government – all forums highlighted the importance of engagement with local
governments, yet it was found most LALCs have mixed relations with local and shire
councils. LALCs conveyed that they are not being engaged, or engaged
appropriately in the early stages of local government developments and planning
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processes. It was claimed in some cases, the level of services provided by certain
local governments to LALC owned lands (usually the former missions and reserves)
are not commensurate with other rate payers, or the rates being paid by LALCs. The
facilitator concluded that relationships with local government and issues with
environmental zoning of Aboriginal lands, the divestment of Crown Lands, Native
Title, and planning laws are restricting how Aboriginal people can exercise their land
rights and use of lands once granted under the Act
Membership and representation – ALC membership matters were widely discussed
ranging from policy to procedural matters. Matters relating to membership approval,
the complexity and confusion of some provisions in the Act (such as inactive
members and suspensions) and the complexity of roll management, meeting and
quorum requirements were all consistently raised and debated in the forums.
Broader strategies with regard to engaging youth, succession and leadership were
also discussed and considered priorities. The ‘confirmation of Aboriginality’
continues to be a challenge for LALCs, and the forums acknowledged there was no
simple solution to this issue. There is a need for further comprehensive discussion
to come up with a better legislative mechanism with regard to confirmation of
Aboriginality, and its connection with LALC membership requirements. The need to
develop a strategic regional approach to establish LALC advocacy, planning and
resourcing was canvassed and considered a priority.
Native Title – all forums were in agreement that the current state of affairs regarding
interaction between the Act and the Native Title Act 1983 (C’wlth) (NTA) was not
productive or sustainable. It was proposed that NSWALC, NTSCorp and the NSW
Government need to work collaboratively to better the ways the Act and the NTA
operate together. The objective of the Act in providing for representative Aboriginal
land councils in NSW is being challenged by Native Title and cultural heritage law
reforms that seek to give greater recognition to the rights of traditional owners, and
discussions about treaties between Aboriginal nations and the NSW Government.
While ALCs seek to engage with these issues, the facilitator concluded the
workability of the Act with Native Title needs harmonisation and recommended that
consideration is given to reforms to Aboriginal land council structure to make it more
compatible with the rights of Traditional Owners.
Housing and Home Ownership – there is some interest in looking beyond collective
rental to home ownership, through rent-buy programs run by LALCs. However,
discussion also acknowledged the ongoing complexity of sustainable housing
management in Aboriginal communities, especially on the former missions and
reserves.
Innovation – there was widespread interest in the potential for innovation, specifically
in ways to streamline administrative reporting and accounting to free up time and
resources for LALCs to be dedicated to other priorities.
Water Rights – there is a consistent view that the Act should explicitly include water
rights, and that the exclusion of water rights is a fundamental flaw in the Act which
needs rectifying. Water rights are important to Aboriginal people for cultural and
economic reasons.
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Survey Results
In addition to the forums an online confidential survey comprising seven questions
and one open ended question was distributed to participants. A total of 28 surveys
were completed and returned. Overall, the survey revealed the priority concerns of
LALCs to be the return of land, and culture and heritage, followed by economic
opportunity and outcomes, and then social services and benefits.
Furthermore, the survey highlighted the need for more training and education
opportunities for LALC Board members, LALC members and the wider Aboriginal
community, specifically in corporate governance, finance, bookkeeping and
administrative skills.
The survey results also suggest that with the right support, greater economic
benefits could be delivered through the Act. The survey results highlight the barriers
to economic development are zoning constraints, disparity of land values between
coastal areas and inland NSW, and that LALCs are burdened with multiple rates and
charges.
Ideas put forward to improve economic development opportunities within Aboriginal
communities included greater opportunity for LALCs to invest using the NSWALC
Statutory Fund, and for NSWALC to invest in greater training and support for LALCs.
The survey identified that the number one issue adversely impacting the success of
the Act is the backlog of land claims, and the slow return of land from the
government.
5.4.3 Recommendations
The facilitator reported the following recommendations from forum participants for
the Minister’s consideration:
a. Funding is increased to provide LALCs with additional staff to reduce the
administrative burden of compliance with the Act, and/or ways are investigated to
streamline the compliance processes (including digitisation).
b. NSWALC expand its compulsory governance training and explore partnerships
with organisations such as the Office of the Registrar of Indigenous Corporations
(ORIC) or the Australian Institute of Company Directors (AICD) to help build land
council capacity.
c. Amendment to Section 42 of the Act is considered, namely to change the
interplay between land rights and Native Title, specifically to provide laws for all
land owners to be treated in the same manner with regard to Native Title.
d. Legislative and/or policy changes are considered to ease the regulatory
requirements upon Aboriginal Land Councils regarding:
 suspension of disruptive members;
 strategic and proactive approaches to participate in or address emerging
issues;
 self-review of the Act tied to the NSWALC state-wide conferences.
e. The NSW Government and local governments make land information available to
Aboriginal Land Councils to assist in land mapping, valuation and surveying.
f. The Registrar of the Act considers the specific areas of uncertainty identified
regarding membership and quorum requirements in this report, and issues a
directive to LALCs explaining the new rules.
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g. The Registrar of the Act issues a governance directive that clarifies:
 The circumstances in which it is permissible to remunerate a board
member and whether there should be an exemption for board members
undertaking culture and heritage work.
 The mechanism for filling casual board vacancies and how land councils
form a quorum when there are vacancies.
 The process for removing a board member and ways this process might be
made easier.
 The circumstances in which a board member is ruled ineligible for having a
criminal record, including the types of offences and process a board should
undertake when they become aware of a member’s criminal history.
h. NSWALC leads further discussion in consultation with LALCs about ways the
certification of Aboriginality, including appropriate internal policies and
procedures might be put in place to ensure the integrity of certification.
i. NSW Government and local governments change their perception that Aboriginal
Land Councils exist only for the purpose of claiming land, by promoting
recognition of the broader role Aboriginal Land Councils play in NSW.
j. The NSW Government consider, in consultation with LALCs and NSWALC, ways
the Act might be reformed to make it more compatible with the proposed
Aboriginal Culture and Heritage reforms.
k. The NSWALC and the NSW Government consider practical steps they can take
to enable LALCs to develop businesses and access opportunities under the
indigenous procurement policies of the NSW and Commonwealth governments.
l. The NSW Government consider ways to better utilise Aboriginal Land Councils
as existing and embedded community governance structures in NSW.
m. The NSW Government and/or NSWALC provide more support to assist LALCs to
identify opportunities to take on service provision roles, or expand their existing
service delivery roles (an example given, was opportunities under the Indigenous
Advancement Strategy, where funding will be given to Aboriginal organisations
rather than non-Aboriginal NGOs).
n. The NSW Government consider amendments to local government legislation to
improve recognition of LALCs politically, and promote the potential held in LALCowned land via existing or reformed planning instruments.
This 2017 review report notes that the above recommendations focus primarily on
administrative measures that NSWALC and the Registrar might consider to assist
efficiencies in LALCs application of the Act’s provisions rather than the need for
legislative amendment.

5.5 Submissions
The consultation process included an open public invitation for written submissions.
A total of three submissions were received from:
 The NSW Aboriginal Land Council;
 Arnold Bloch Leibler, Lawyers and Advisers; and
 The Independent Commission Against Corruption (ICAC).
The public call for written submissions was promoted on both the Aboriginal Affairs
and NSWALC websites, in the invitations sent, in the forums, and through Aboriginal
Affairs networks.
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The independent consultant’s report and all public submissions received by the
Minister were provided to NSWALC to inform its submission. This information
sharing exercise was undertaken to complement NSWALC’s advice to the Minister.
The submissions may be viewed at http://www.aboriginalaffairs.nsw.gov.au/alra.
5.5.1 Submission from the NSW Aboriginal Land Council
The NSWALC submission to the Minister proposes that the review process
undertaken in 2017 highlighted the significance of Aboriginal land rights to the
Aboriginal community of NSW. While noting the Act is not without challenges,
NSWALC also confirmed that the LALC network is “the most significant vehicle for
Aboriginal self-determination in NSW, providing a democratically inclusive
infrastructure of Aboriginal community planning, decision making and development”.
NSWALC affirmed its view, to address the current challenges and to facilitate the
opportunities the Act provides Aboriginal people of NSW, significant legislative
reform of the Act is not required at this time, notwithstanding any miscellaneous
amendments that may be identified or useful.
The NSWALC submission highlights resourcing, planning, Aboriginal cultural
heritage issues and promotes NSWALCs recent public call for a treaty process “to
codify, and provide certainty about, the relationship between the Government and
Aboriginal peoples in [NSW]”. The submission notes that the framework of the Act
provides a basis for a treaty process to be undertaken in NSW. NSWALC’s
involvement and participation in the forums, coupled with consideration of the
facilitator’s interim report and the public submissions received informed the
NSWALC submission. NSWALCs observations and undertakings in relation to the
key themes identified in the review process are as follows:
Accountability standards – NSWALC is committed to supporting and fostering good
governance and the improvement in regulatory compliance including “work[ing]
collectively and collaboratively with the Government and the Office of the Registrar
[of the Act] to improve the support, guidance and capacity building available to
LALCs”.
Capacity building and training – NSWALC is committed to reviewing its capacity
development plan for LALCs in collaboration with the Office of the Registrar and the
Government.
Building capacity to engage with emerging issues – NSWALC notes there is strong
need to build on the investment of the Act to support LALCs providing the foundation
infrastructure of Aboriginal community governance across NSW.
Emerging reforms and issues – NSWALC proposes government reforms must build
on LALCs as multi-faceted, community controlled, state-wide infrastructure to assist
in the engagement with the Aboriginal community, and to provide for coordination
within government. NSWALC advises Government reforms should not be
undertaken in isolation, specifically in relation to the proposed Aboriginal culture and
heritage legislation for NSW. NSWALC note that the Aboriginal culture and heritage
reforms “were always intended to be the second stage of the Aboriginal land rights
… and must build on and complement [the Act].”
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Local government – NSWALC confirms its commitment to working with government
and Local Government NSW (LGNSW) to improve the relationships between LALCs
and local governments throughout NSW.
Backlog of unresolved claims – NSWALC acknowledges the improved relations with
the NSW Government in addressing the backlog of unresolved land claims.
However, NSWALC notes that the Aboriginal Land Agreement process has limited
resourcing of four years duration. NSWALC asserts improved support to LALCs is
needed to fully realise the benefits of land granted.
Native Title – NSWALC proposes legislative reforms are made to simplify the
interaction between the Act and Native Title laws. Specifically, NSWALC proposes
some reform with regard to section 42 of the Act is required. To facilitate the reform
and to better the interaction of the Act and Native Title generally, NSWALC
welcomes discussion with the relevant Native Title groups including NTS Corp.
Aboriginal Owners – NSWALC strongly recommends the NSW Government provides
resources for registration of Aboriginal Owners in relation to NSW national parks,
and more broadly across NSW to provide legal recognition of Aboriginal traditional
connection to Country which is less onerous than Native Title.
Membership – NSWALC acknowledges the challenges associated with the
membership provisions and processes of the Act. NSWALC supports and proposes
collaborative work between the Registrar of the Act, NSWALC and Aboriginal Affairs
to improve membership compliance and issues, and to promote a more active
membership in the operation the Act and LALCs.
Aboriginality – NSWALC affirms that matters regarding identity and confirmation of
Aboriginality are matters which “remain firmly in [Aboriginal] community hands”.
NSWALC supports collaboration between the Registrar of the Act, NSWALC and
Aboriginal Affairs to ensure robust and respectful membership processes are in
place.
The complete NSWALC submission is attached to this report at Appendix 1.
5.5.2 Submission from Arnold Bloch Leibler Lawyers and Advisers
Arnold Bloch Leibler Lawyers and Advisers’ (ABL) submission focused on LALC
membership and Community Benefit Schemes (CBS). The following
recommendations were made for the Minister’s consideration:
1) make it clear that each LALC must take reasonable steps to promote applications
for membership of the LALC;
2) clarify the decision making power of a LALC in relation to applications for
membership of a LALC and clarify the procedure for determining applications for
membership of a LALC;
3) clarify the decision making power of a LALC Board in relation to the
administration of Community Benefit Schemes (CBSs);
4) make it clear that the decision making powers of each LALC must be exercised
consistently with the objects of each LALC; and
5) provide clear requirements in relation to the adoption and implementation of
policies by each LALC.
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5.5.3 Submission from the Independent Commission Against Corruption
The Independent Commission Against Corruption (ICAC) submission drew on its
report on Governance and regulation in the NSW Aboriginal Land Council network
released in May 2017, and certain LALC investigations it had undertaken in recent
years (see www.icac.nsw.gov.au). The following recommendations were made:
1) That the Minister consider the resource implications of future amendments to the
Act in consultation with the NSW Aboriginal Land Council, given that the network
bears the costs of such amendments.
2) That the Minister review Part 10 of the ALRA which relates to excluding
individuals who have been found to have engaged in corrupt conduct or serious
misconduct, for a period of up to 5 years.
3) Amending the Act and Regulation so that the Model Code of Conduct is
applicable to not only board members, but to Chief Executive Officer’s (CEO’s),
staff and contracted consultants and, include a model code of conduct for LALC
members. This amendment would also clarify the basis for suspension of
members based on unacceptable conduct.
4) A review of resourcing of the Registrar’s office to enable the Registrar’s Office to
implement the full scope of the regulatory role.
5) The NSW Government consider amending the Act to provide for an ‘incorporation
purpose test’ to ensure that the purpose, cost, effectiveness and efficiency of
corporate entities created by LALCs, is established as a risk mitigation measure.

5.6 Consideration of findings
The Minister for Aboriginal Affairs has considered the specific findings and
observations of the 2017 review, including the facilitator’s report on the regional
consultation forums, the NSWALC submission and all public submissions received.
The themes and areas highlighted for future work, including some recommendations
for amendment to the legislation, have been referred to Aboriginal Affairs to develop
further with NSWALC and the broader Aboriginal community. Importantly, all future
policy work or amendments will be pursued in the context and progress of other
Aboriginal affairs reforms underway in NSW. These include, but are not limited to,
the expansion of OCHRE and its initiatives, improved Native Title administration, and
the introduction of new Aboriginal cultural heritage legislation. All works undertaken
will involve collaboration with NSWALC, and consultation with LALCs and the
broader Aboriginal community of NSW.
The findings of the review and future actions are discussed in further detail in section
6 of this report.

5.7 Tabling of the report
In accordance with Section 252A of the Act, the Minister will table this report in both
houses of the Parliament within twelve months of 4 December 2016.
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6 FINDINGS
6.1

Overview

The Act is unique in Australia with the breadth of rights and potential it provides
Aboriginal people to strengthen and improve their lives and communities. However,
it has been found the potential envisaged for the operation of the Act is still to be fully
realised, both for the Aboriginal people of NSW and the state as a whole.
The facilitator reported that some LALCs have evolved into strong community
organisations, providing leadership and a range of services while others are
grappling with the administrative and regulatory challenges of the Act which have
evolved with the complexity of LALCs operating environment and the significant
increase in assets owned and managed by the network. The facilitator also
reported that LALCs expressed a feeling of being “left out in the cold” with regard to
current government reforms, and can be “viewed narrowly by the wider community
as existing only for the purpose to claim land”. The terms of reference of the review
aimed to elicit views on these prevalent issues.
Overall, the 2017 review has identified from a number of parties involved in the
operation of the Act, the potential for greater realisation of its intents and purposes.
These parties include NSW Government agencies, local governments, the
NSWALC, LALCs, and other Aboriginal community bodies and people of NSW. To
see improvement, further education is required to foster a better understanding of
the operation of the Act in NSW. Other improvements may be found in relationship
building initiatives, particularly local government, and more strategic use of
resources by all parties, to see greater efficiency and better outcomes for land rights
in NSW. For example, the large number of undetermined land claims, which remains
a major concern, will benefit from greater understanding of the Act and collaboration
between all levels of Government and the Aboriginal community of NSW.
This 2017 report identifies the most prevalent issues and challenges revealed by the
review process, where improvement is most needed. These findings do not propose
any changes or “solutions” to the challenges identified with the current operation of
the Act and the ALC network, at this time. However, the findings of this 2017 review
mark the beginning of future strategic thinking and collaboration between the
Government and the Aboriginal community to see the Act enhanced for ongoing
empowerment and opportunity for the Aboriginal people of NSW. With the passing
of amendments to the Act that commenced operation in July 2015, marking the final
phase of the previous review, and the further governance-focused amendments to
the Act in early 2017, this 2017 review report finds that the terms of the Act remain
appropriate for achieving its objectives. The findings of this 2017 report propose to
raise questions, rather than determine “answers” or a set of prescribed legislative or
policy changes to be made. The four key areas identified where further research,
investigation, collaboration and creative thinking, appears to be most pressing are
listed and discussed briefly below.

6.2

Regulation

While there is broad agreement with the need for a strong regulatory system,
including the demand and acceptance of high accountability standards, the
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complexity of the regulatory framework of the Act continues to be an issue.
Concerns and frustration include views that the regulatory framework is onerous and
impedes stronger participation and productivity. Similarly, some LALCs express
confusion about the roles and responsibilities of the regulators (NSWALC and the
Office of the Registrar), including possible duplication of functions, and limited
resources in the provision of them.
These matters remain prevalent despite a major overhaul of the regulatory
framework of the Act from 2013 to 2017 which included:
 In 2013, a Bill of miscellaneous amendments was passed by the Parliament to
improve efficiency and reduce onerous regulatory requirements to assist and
enhance LALCs and NSWALC in their day-to-day operations.
 In 2014, a Bill of comprehensive amendments was passed by the Parliament
that:
 Streamlined the social housing management approval process.
 Created targeted reporting and compliance obligations instead of one-size-fits
all compliance including reduced reporting requirements for smaller LALCs.
 Strengthened enforcement mechanisms to ensure greater protection for
community assets.
 In 2017, a Bill of amendments was passed by the Parliament that created a
Performance Improvement and Interventions Framework to focus on early
intervention to support good governance and build the capacity of LALCs.
It may be too early to affirm if the regulatory changes made in the past five years
have had enough time to test their long term effectiveness. Alternatively, the
regulatory framework of the Act may require more fundamental change to fulfil its
policy objectives comprehensively. This is a question for future work. The ongoing
concern that the regulatory requirements of the Act and NSWALC policy burdens
LALCs, to the point where LALCs are limited in fulfilling their community aspirations
and obligations, may be a structural issue, but particularly reflect the difficulty of the
Act’s provisions being uniformly appropriate for the great diversity of assets,
operations and capacity within the 120 LALCs. The principal changes made to the
Act in 2006, namely the move to a corporate governance model (Boards and CEOs)
and mandatory community, land and business planning had been proposed by a
working group which also anticipated a reduction in the number of LALCs to about
60 with a view to increasing their size and capacity.
Additionally, the ALRA regulators have vastly more numerous and complex
compliance matters to oversee than was envisaged for the 60 LALCs in the
corporate and network design initially proposed and recommended by the Working
Group who reviewed the Act in 2006. The increase in regulatory oversight of the
election of Boards, oversight of the compliance and governance of approximately
800 voluntary Board members, and more complex land dealings and community
business planning, coupled with the standard financial reporting and record keeping
requirements of corporations for 120 LALCs is highly costly.
Notwithstanding these observations, the Act generally has a relatively small number
of people and organisations to oversee, within the limited area of NSW. And yet, it
has been found that aspects of the regulatory framework and systems remain
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complex and confusing to members and external parties. The ICAC submission,
and its Governance and regulation in the NSW Aboriginal Land Council network
report released in May 2017, explored and mentioned some of these regulatory
issues. In its submission the ICAC made the specific recommendation for:
A review of resourcing of the Registrar’s office [is undertaken] to enable the
Registrar’s office to implement the full scope of the regulatory role.
The Act must have and maintain strong governance, supported by sound, accessible
and efficient regulatory processes. However, there is also clearly ongoing concern,
frustration and struggle with the regulatory requirements of the Act put upon LALCs,
volunteers and even the regulators. These matters may have their source in the
capacity of some LALCs and the structure of the network more than reflecting an
inappropriate regulatory framework. These matters will require future consideration
and work to find ways to make the regulatory and compliance framework better and
easy to engage with. This review report supports the NSWALC’s undertaking to
“work collectively with the Government and the Office of the Registrar to improve the
support, guidance and capacity building available to LALCs” (Appendix 1 at p.3). If
that work identifies areas where the Act might be amended to increase the capacity
of LALCs to meet their compliance obligations and better engage with emerging
issues and deliver on community expectations the NSW Government will consider
appropriate proposals.

6.3

Structure and sustainability

The evolution of the Act has seen significant amendments made since its inception
in 1983. The amendments made have progressively improved the operation of the
Act, but in doing so they have also increased the overall costs (both financial and
administrative) to the land rights network. A sustainable and well-resourced network
of LALCs empowered and capable of working with all tiers of government, business
and Aboriginal communities is critical for the future operation of the Act. Additionally,
the value of the NSWALC Statutory Fund must be maintained and strengthened for
future generations, including the capacity for it to endure the volatility of financial
markets and a shifting global economy.
There has been a consistent call for greater support and resourcing to build the
capacity of the network in this review, in past reviews also, and in relation to other
government reforms mentioned in this report that are currently underway and impact
Aboriginal interests in NSW. Many of the challenges endemic to the operation of the
Act and LALCs stem from the varying capacity of Boards, CEOs and members.
Greater capacity within LALCs would mean they function more efficiently and be
equipped to take on broader community roles to foster the best interests of
Aboriginal people within their areas, for example, by stronger engagement with local
government. However, with limited resources this critical task of addressing capacity
issues remains a perennial challenge. The limits in capacity may also be a
disincentive to membership and participation in the network. It is expected that the
performance improvement measures in the 2017 amendments to the Act will assist
with capacity issues and NSWALC’s submission refers to its intention to place more
focus on LALC support.
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6.4

Jurisdiction, membership and representation

A well governed, representative and empowered Aboriginal jurisdiction is of prime
importance for the Aboriginal community of NSW, the government and the wider
NSW public. Indeed since 1983 this has and remains fundamental to the intention of
the Act and its operation. An empowered Aboriginal jurisdiction will be assured
through a broad membership base to strengthen the Act, through an open and
inclusive application process capable of increasing and empowering the whole
Aboriginal community of NSW. Such jurisdiction has the potential to hold
comparable status to local government representation as authority for Aboriginal
people throughout NSW.
At present barely twenty percent of eligible adult Aboriginal people are registered as
members of LALCs, which also make up the electoral roll for NSWALC elections.
NSWALC’s advocacy for support of the centrality and capacity of the ALRA to deliver
on broader Aboriginal community aspirations depends on increasing the active
engagement of members in LALC affairs (Appendix page 5). For NSWALC and
LALCs to have greater prominence and partnership with the state and other parties,
an increase in membership and participation will further their pre-eminence in the
NSW polity and economy.
Importantly, an increased land rights membership will also provide the legal vehicle
to bring together the many Aboriginal groups and interests operating in NSW to
engage directly with governments on any matter. This is particularly critical in
relation to a range of government reforms underway in NSW that impact on, or are at
the heart of Aboriginal peoples’ rights, interests and lives. Many of the reforms are
focused on or will rely on the Act as a key component for the objectives of the
various reforms to be structured. A clarified or, in NSWALC’s words, ‘codified’,
Aboriginal jurisdiction through the operation of the Act, as the state’s principal statute
for Aboriginal people, is critical for the success of the reforms and their
implementation.
Current Reforms
The reforms of particular importance in relation to the Act, NSWALC and LALCs
include:
Land (access, management and ownership)
 Aboriginal Land Agreements, enabling negotiated settlements of the nearly
33,000 currently unresolved Aboriginal land claims in NSW.
 Travelling stock reserves review, to review the management, use and
regulation of the reserves, as owned by the Crown.
 Crown Land Negotiation Program, that aims to improve the management, use
and regulation of Crown land by identifying the appropriate future owner (ie local
government and LALCs).
 General Purpose Standing Committee Inquiry into Crown Land.
Land-related
 Standing Committee on State Development Parliamentary Inquiry into
economic development in Aboriginal communities in NSW.
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Standing Committee on State Development Parliamentary Inquiry into regional
planning processes in NSW.
Biodiversity, to improve and streamline the management and regulation of
biodiversity in NSW (biodiversity has cultural and economic significance for
Aboriginal peoples).

Cultural rights
 Aboriginal cultural heritage, to introduce new stand-alone legislation for the
protection and management of Aboriginal cultural heritage.
 Fisheries management, to protect stocks and allow for the exercise of
Aboriginal cultural rights and interests.
Service-related
 Aboriginal Community Land and Infrastructure Project, to improve services
in the discrete Aboriginal communities of NSW, and potentially provide the means
for private home ownership.
 Aboriginal and public housing, to improve Aboriginal housing strategies and
the liveability for Aboriginal peoples in rental housing.
Relationship/Engagement
 OCHRE, the expansion of the Aboriginal Affairs Plan in particular Local Decision
Making.
Membership considerations
How to increase the membership and build a definitive Aboriginal jurisdiction will
require further work, consultation and consideration by the Aboriginal community. At
present membership is voluntary and requires an application process where the
LALC membership (at a duly constituted members’ meeting) determines an
individual’s eligibility. LALCs in the consultation forums expressed the view that the
membership application process can be confusing, leading to contention in some
communities. This is mainly because the membership provisions require an
individual to meet certain qualifications in context with the “three pronged” definition
of Aboriginality defined under Section 4 of the Act, which defines an “Aboriginal
person”:
a) is a member of the Aboriginal race of Australia, and
b) identifies as an Aboriginal person, and
c) is accepted by the Aboriginal community as an Aboriginal person.
The membership requirements under Section 54 of the Act provides that adult
Aboriginal persons may qualify to become a member of a LALC if they:
 reside within the LALC area, or
 have an association with the area, and
 have been accepted as being qualified by a meeting of the LALC as a member.
The “qualification” pertains to meeting the definition of “Aboriginal person” under
Section 4 of the Act. However, issues and contention arise in the process because
the Aboriginal community of NSW is not limited to LALCs and the membership of the
Act. Therefore, some Aboriginal people may be “accepted by the Aboriginal
community”, that is by other Aboriginal groups and people, but not necessarily
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accepted by the LALC approving membership applications. The process can exclude
many Aboriginal people from being involved and contributing to the future success of
the Act and its full potential. The ABL submission in part directly addressed these
issues, asserting a lack of clarity in the membership process and the difficultly many
Aboriginal people encounter in seeking membership, thwarting their efforts to be
actively involved in the Act and their LALC. ABL specifically recommended
clarifying:
The decision making power of a LALC in relation to applications for
membership of a LALC [and] … the procedure for determining applications for
membership of a LALC.
Membership issues are ongoing, evidenced by the persistent number of
correspondence and community calls the regulators receive each year regarding
LALC membership issues. These matters align with the independent facilitator’s
discussion and concern that young Aboriginal people are not joining their LALCs at a
rate commensurate with the growing demographic of young Aboriginal people, which
is substantially faster than non-Aboriginal people in the same cohort and will
continue to grow. The facilitator also pointed out the need for succession planning in
LALCs to reduce the burden on elders in future years. These matters will not be
addressed, nor will the LALC network or NSWALC grow if membership remains
static or decreases.
LALCs in the forums expressed uncertainty about the process and appropriate
standards of evidence for determining whether applicants meet the required
qualifications. The facilitator’s report notes recommendations from the forums for the
Office of the Registrar to issue directives to LALCs to guide them in implementing the
Act’s provisions relating to ‘inactive’ members, and that NSWALC lead discussions
with LALCs to assist them in dealing with issues of ‘Aboriginality’ and membership
applications (page 5). NSWALC’s submission supports the proposal that it supports
and guides LALCs through membership processes in collaboration with the Registrar
of the Act, and the Government (at page 6).
Increasing the size and the active engagement of membership of LALCs is likely to
ensure greater representation and by effect establish a strong and definitive
Aboriginal jurisdiction to empower the whole Aboriginal population of NSW.
Increased membership also has the potential to bring new skills, ideas and energy
into the LALC network, to see it gain strength, expertise and power to
comprehensively fulfil the complete policy objectives of the Act.

6.5

Native Title

The recognition of, and the ongoing management of Native Title is of great
importance to Aboriginal people in NSW, the NSW Government and the people of
NSW. The recognition and management of Native Title often involves a lengthy and
complex legal processes in which the state is working to improve and quicken.
Unlike other states and territories in Australia, the administration of Native Title in
NSW also involves the interaction with the Act, which commenced ten years before
Native Title laws came into operation Australia wide. This inevitably requires
additional processes and consideration of the rights afforded to the Aboriginal people
of NSW when Native Title is claimed, determined and agreements are negotiated.
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Native Title laws and the Act give the Aboriginal people of NSW two means to gain
and assert rights which can operate separately or concurrently. Together, Native
Title laws and the Act provide the Aboriginal people of NSW with the opportunity to
gain a range of rights, interests, access to public lands and benefits. However, the
laws are conceptually different. Native Title is a pre-existing right, based on the
ability to establish continuing rights derived from traditional ownership or
custodianship. In contrast, the Act enables land to be returned to Aboriginal people
as a matter of redress for past dispossession and the loss of traditional rights. LALC
membership is mostly based on residence and does not require ongoing traditional
or cultural connection. Some Crown land held by the government may be claimed
by Aboriginal Land Councils. When granted, land is transferred as freehold title and
is vested in Aboriginal Land Councils. Generally, land claimed and granted under
the NSW ALRA does not require cultural or traditional connection. Aboriginal Land
Councils may use their land like any other freehold land owner, including disposal by
sale. In the event where there is any inconsistency between the NTA and the NSW
ALRA, the Commonwealth legislation overrides.
The interaction between Native Title and land rights in NSW can be complex,
contentious and divisive within Aboriginal communities. The facilitator reported the
tensions between Native Title law and rights and the operation of the Act are
ubiquitous and problematic. The facilitator explicitly found:
…..the interplay between the ALRA and the NSW and Federal Native Title Acts,
can in many cases thrust Aboriginal people operating under two separate land
rights systems, into conflict with each other over the same areas of land. This
creates a sometimes, tense relationship between land councils and native title
groups which could be improved, starting with addressing the relationship (or lack
thereof) between NSWALC and Native Title Services Corporation (NTSCorp) (p.
19).
….All were in agreement that the current state of affairs was not productive or
sustainable and strongly wanted to see NSWALC, NTS Corp and the NSW
Government work together in a positive manner to ensure that land councils are
treated the same as all other landholders in respect of native title, to pursue a
better working relationship with the NTS Corp, and make the Native Title
legislation work more harmoniously with the ALRA (p. 19)
A conclusive finding of this review is that a specific dialogue on the operation of
Native Title and NSW land rights laws should be a priority. The necessary dialogue
may be best served in two ways. First, NSWALC and NTS Corp can provide the
Aboriginal people of NSW with guidance in how the considerable rights and powers
under both legislative regimes can bring coordinated benefit to Aboriginal
communities. These rights and powers could be a starting point of the dialogue
process to see Native Title and land rights better realised in NSW. The second part
of a dialogue regarding Native Title and land rights will be between the NSW
Government and the Aboriginal community, primarily to devise proactive and efficient
ways to work together, to ensure the best from both laws is secured for the
Aboriginal people of NSW and the state of NSW.
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7 CONCLUSION
This 2017 report constitutes the Minister’s report to the Parliament, as required
under section 252A of the Act. Specifically, the Act required the Minister to table a
report with outcomes following a review of the Act, in both houses of the Parliament
within 12 months of when the review was due to commence from December 2016.
The 2017 review process undertaken confirms that the policy objectives of the Act
remain valid. Concomitantly, the review has confirmed that the terms of the Act
remain functional and appropriate for securing its policy objectives, through the
successful operation of a network of independent Aboriginal Land Councils,
empowered with considerable land holdings and assets which provide for
widespread Aboriginal representation and authority across the state of NSW.
The 2017 review was undertaken differently to past reviews in that a strategic,
forward thinking dialogue was facilitated, rather than a consultation process
designed to respond to a predetermined agenda or pre-developed legislative
proposals. In this review, the government was genuinely seeking the strategic and
aspirational views and perspectives from the Aboriginal people of NSW about the
future of the Act and land rights in NSW, first and foremost. At its heart the review
aimed to start a fresh conversation, however complex, divergent and mixed with the
Aboriginal people of NSW to envision the future of Act. This approach stems from
the foundational principle of OCHRE The Aboriginal Affairs Plan for NSW, which
aims to be “less about government and more about Aboriginal people”. This
approach is achieved by asking Aboriginal people first to determine the matters in
most need of attention and action.
Overall the key finding of the 2017 review is that considerable more work needs to
be undertaken to continue the dialogue to see the Act meet its full potential,
especially in context with a number of government reforms, particularly with regard to
Aboriginal owned land and Aboriginal culture and heritage. The outcomes of the
review are not a set of “solutions” or proposed legislative amendments. This review
acknowledges that increased efficiencies can be achieved through increased
support, guidance and capacity building in LALCs by the NSWALC and greater
coordination between NSWALC and the Registrar in some cases. Importantly, the
future dialogue and works will be collaborative and creative, and at all times seek the
views of the Aboriginal community first to drive any changes, evolution or
transformation of the Act that may be positive and beneficial.
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APPENDIX 1

